
1. INTRODUCTION

In Switzerland, electronic commerce is just starting to
attract attention. In a precedent contribution, we tried to
analyse the tax implications that electronic commerce
could trigger in the Swiss direct tax system. This evalua-
tion is indeed difficult, since Switzerland, as far as direct
tax is concerned, is a federal country with three different
levels of taxation (federal, cantonal and municipal). In
addition, it is worth noting that, to the best of our know-
ledge, there are no published rulings, no tax court deci-
sions and, more surprisingly, no relevant publications
focusing on this subject.

In this paper, we will focus on issues related to the value
added tax (VAT) treatment of electronic commerce opera-
tions. In this respect, the situation is a little bit different.
First, the VAT is only levied at the federal level. Second,
as far as telecommunication services are concerned, a new
official information brochure from the Federal Tax
Administration on telecom VAT taxation, published in
June 1998, partly covers electronic commerce.3

2. GENERAL

Switzerland has levied a VAT at the federal level since
1995. Swiss VAT follows for the most part the general
principles embodied in the EC Sixth VAT Directive (here-
after: the Sixth Directive).4 It is a multi-stage tax on con-
sumption based on the credit method.5 However, it departs
from the EC Model in some aspects relevant to the taxa-
tion of telecommunication services and electronic com-
merce. 

VAT is levied on (i) the supply of goods or services in the
Swiss territory, (ii) the self-supply of services, (iii) the
acquisition of services from abroad and (iv) the importa-
tion of goods.6 The standard rate is currently 7.5%.
Reduced rates of 3.5% and 2.3% apply to specific sup-
plies.7 In general, any person who independently carries
out an economic activity and realizes a turnover exceeding
CHF 75,000 per year on the supply of goods or services
and self-supplies is taxable. Any person (including indi-
viduals) who acquires services from abroad over a value of
CHF 10,000 per year is also taxable.8 Specific supplies are

exempt from VAT (e.g. health care, rental and sale of
immovable property, financial activities) or subject to a
zero rate (e.g. exports). 

So far, there are no specific VAT regulations under Swiss
legislation to deal with electronic commerce. Indeed,
Switzerland seems to have chosen a flexible approach, i.e.
a broad interpretation of existing rules and concepts to fit
the specific nature and features of electronic commerce. It
should be noted that new draft VAT legislation is currently
under discussion in the Federal Parliament (hereafter: D-
VATL). 9 This law, most probably, will not enter into force
before 1 January 2000. To the best of our knowledge, this
draft contains no provision covering electronic commerce.
It generally seeks to adjust some differences between the
Swiss system and the rules of the Sixth Directive.
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The application of VAT rules to electronic commerce
basically raises two different issues: the definition of the
transactions (distinction between supplies of goods or ser-
vices; the classification of services and the treatment of
composite transactions) (see 3.); and the definition of the
place of supply (see 4.). 

3. CHARACTERIZATION ISSUES

3.1. Existing provisions

Under Swiss VAT rules, a supply of goods is defined as a
transfer of the right to dispose economically of goods in
one’s own name (for instance on the basis of a contract of
sale or commission) (Article 5 VATO). The definition of a
supply of goods is broad, and as a matter of fact broader
than under the Sixth Directive in that it includes (i) the
supply of goods upon which work has been carried out
(examination, control, adjustments, etc.), and (ii) the
transfer of goods for limited use or enjoyment (e.g. rental).
Both movable and immovable assets, including electricity,
gas, heat, cold and similar are deemed to be goods. All
transactions that are not characterized as supplies of goods
are supplies of services, including, in particular, the trans-
fer of intangibles, values or rights (Article 6 VATO). 

The VAT characterization of a specific transaction is rele-
vant, in particular, for the taxable event (imports of ser-
vices being taxed differently from imports of goods), the
place of supply, exemption (the list of tax exempt transac-
tions of Article 14 of the VATO covers mainly services),
zero-rated transactions, and the applicable rate (the
reduced 2.3% rate only applies to supplies of goods
defined under Article 27 paragraph 1 lit a VATO).

3.2. Application to telecommunication services and
electronic commerce

In many situations, the definition of the transaction will
not be altered by the use of the Internet. For instance, spe-
cific goods ordered by a Swiss customer from a foreign
seller through the Internet will then be shipped to Switzer-
land and taxed as an import of goods in the usual way by
the Customs Administration. Similarly the supply of ser-
vices (for example a legal opinion or an advertisement)
through the Internet will still be treated as such because
the form in which the service is furnished is not relevant
for tax purposes.10

There are, however, many situations where distinctions
are far from clear, especially in the case of the “classic”
supply of goods versus services distinction. For instance, a
supply of computer software would appropriately be char-
acterized as a supply of goods in the case of a mass-mar-
keted product, and as a service if it is developed for a spe-
cific customer. Under the current practice of the Federal
Tax Administration, however, the software product would
be treated as a service if sold through a telecommunica-

tions network, and as a supply of goods if sold as specific
goods (e.g. CD-ROM, disk11). The distinction is thus
based on the form in which the supply is executed: it has
not been determined as yet whether a mass-marketed soft-
ware downloaded from the Internet constitutes a supply of
goods or services. Under current practice, it seems to be
considered a service.12 Also, in our view, the possibility of
on-line access to a newspaper should be treated as a ser-
vice (subject to the 7.5% rate) and not as a supply of goods
(which would have been subject to the reduced 2.3% rate).

Such distinctions will lead to the application of different
rules (e.g. definition of taxpayers, registration threshold).
Also each case will involve different competent author-
ities (Federal Customs Administration in the first case,
Federal Tax Administration in the second). 

We see from these four examples (legal services, adver-
tisement, software and newspaper) that there is no consis-
tent approach, as there is no reason why the fact that the
product is sold through the Internet should matter only in
the third and fourth example. In our view, characterization
as goods or services should not depend on the means of
distribution of the product.13 The European Court of Jus-
tice seems to adopt this view in the Datacentercase,14

where it confirmed that for the purpose of defining a tax-
exempt service the electronic form of its supply was of no
consequence.

According to the FTA brochure regarding telecom compa-
nies and VAT, it should be noted that telecommunication
transactions are deemed to be supplies of services under
Article 6 of the VATO.15 Even if characterized as a ser-
vice, there are more distinctions to be drawn between dif-
ferent kinds of services. A telecom transaction could be
considered to fall under different provisions for tax exon-
eration purposes. Electronic services considered as
“telecommunication services” within the meaning of Art-
icle 15 paragraph 2 lit f of the VATO will be zero-rated
only if supplied from abroad to Swiss territory or across
Swiss territory (transit); treated as “other services” accord-
ing to Article 15 paragraph 2 lit. l and Article 9 of the
VATO, they will be zero-rated only if provided to foreign
customers and used or enjoyed abroad (see 4.1.).

Moreover, there is a special 2.3% rate for the supply of
services by radio and television organizations, excluding
supplies of a commercial nature (Article 27 paragraph 1
lit. a n. 2 VATO). Thus, only radio and television fees are
subject to a tax at a 2.3% rate. However, all other types of
turnover, namely income from reproduction rights, adver-
tising or supplies of goods (sounds or image support), are
taxed at the normal rate of 6.5%.16
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No clear rules have been set with respect to composite
supplies either. Some principles have evolved in practice;
in particular, the prevailing aspect of a transaction involv-
ing supplies of both goods and services is from the point of
view of the economic interest of the recipient of the trans-
action.17

Our Supreme Court had recently to examine whether the
supply by a Swiss company of pizzas at home should be
treated as a supply of food (taxed at the reduced 2.3% rate)
or a service (taxed at the ordinary 7.5% rate).18 The Court
confirmed that, according to Article 27 of the VATO the
presence of installations allowing the consumer to eat the
prepared pizzas at the premises of the seller was a defining
element of the service offered by a restaurant; if the supply
of food and beverages at home by the restaurant was made
from premises effectively distinct from the ones of the
restaurant, the reduced rate of 2.3% applied. One can thus
deduce from this case that the definition of a purchase of
food at home via on-line service over the web site of a gro-
cery store will not be affected by use of the Internet. If
there are no installations allowing food consumption at the
premises of the seller, the supply will be treated as a sup-
ply of goods subject to the reduced rate of 2 per cent.

4. THE PLACE OF SUPPLY

4.1. Existing provisions

In general, supplies of goods are deemed to be made (a) at
the place where the goods are located at the time of the
transfer of the right to dispose of them economically, at the
time of their delivery, or of their transfer for use or enjoy-
ment; or (b) at the place where the transportation or the
dispatch of the goods to the purchaser starts (Article 11
VATO).

The place of supply of services is usually the place where
the supplier has his registered seat (“siège social”) or a
permanent establishment from which the services are ren-
dered. In the absence of such a seat or permanent estab-
lishment, the place of supply is the place of domicile or the
place from which the supplier carries out his activities. In
addition, there are specific place of supply rules for ser-
vices connected with work on immovable property, and
transportation services (Article 12 paragraph 1 VATO; see
also Article 9 paragraph 1 Sixth Directive). 

It is interesting to note that the location of the place of sup-
plies of cross-border services departs from the EC Model.
Contrary to the Sixth VAT Directive, there are no specific
localization rules similar to Article 9 paragraph 2(e) for
so-called “immaterial services”. This results in a risk of
double or no taxation that the draft VAT legislation will
try to reduce. However, even if localized in Switzerland,
immaterial services are zero-rated if supplied to benefi-
ciaries with private domicile or business abroad and used
or enjoyed abroad (Article 15 paragraph 2 lit. l VATO). 

It should be mentioned that new place of supplies rules
will be introduced under the new draft VAT legislation,
with the intention of bringing Swiss legislation closer to
the EC regime. Immaterial services (intangible, advisory
services, advertising, data processing or banking and
insurance services, in particular) should be localized at the
business seat or the permanent establishment of the re-
cipient of the services, or, in the absence of such a seat or
permanent establishment, at his domicile or the place from
which his activity is exercised (Article 13 paragraph 3 D-
VATL). As a consequence, the provision of Article 15
paragraph 2 lit. l of the VATO would be deleted.

Special rules for telecommunication services

The Swiss and EU rules regarding the place of supply of
telecommunication services seem quite different. Thus,
there is a risk of double or no taxation of these services
between EU Member States and Switzerland.

Diverging from Article 9 paragraph 1 of the Sixth Direc-
tive, the European Union recently adopted a different
approach with respect to telecommunication services.
Under a new derogatory system, each of the Member
States is authorized to include telecommunications ser-
vices within the scope of Article 9 paragraph 2(e) of the
Sixth Directive.19 Thus, the place of supply of telecommu-
nication services becomes that of the business establish-
ment of the customer or of the fixed establishment to
which the services are supplied, private and non-taxable
customers excepted. For private and non-taxable cus-
tomers, the place of supply remains defined under Article
9 paragraph 1 of the Sixth Directive. As a consequence,
operators outside the European Union who provide
telecommunication services to private customers within
the Community are not subject to VAT. However, under
the 1997 derogatory system, Article 9 paragraph 3(b) of
the Sixth Directive also applies to telecommunication ser-
vices. Under this provision, the place of services is
deemed to be the place of the country where the service is
effectively used and enjoyed, if necessary to avoid non-
taxation or distortion of competition. Thus, telecommuni-
cation operators from outside the European Union could
still be taxable in the European country where their ser-
vices are used and enjoyed.20

Telecommunication services, following the general Swiss
rule, are localized, according to Article 12 paragraph 1 of
the VATO, at the place of the business seat (respectively
permanent establishment) of the supplier. However, one
has to distinguish between telecom services in general on
the one hand, and “specific” telecom services on the other
hand. 
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General telecom services follow Article 12 paragraph 1 of
the VATO rule. When imported from abroad, such ser-
vices can be taxed under Article 9 and 18 of the VATO,
providing the person acquires those services from abroad
above a value of CHF 10,000 per year and enjoys or uses
them in Switzerland. In this case, the acquirer (not the for-
eign operator) is subject to Swiss VAT. Conversely, if
such telecom services are provided by a Swiss company to
an acquirer abroad, they will be zero-rated under Article
15 paragraph 2 lit. l of the VATO. 

Under Article 15 paragraph 2 lit. f of the VATO, “spe-
cific” telecommunication services supplied to Swiss terri-
tory from abroad or from abroad across Swiss territory to
foreign territory (transit) are zero-rated; these “specific”
telecommunication services are, however, taxable if sup-
plied from Swiss territory to a foreign country. Thus, they
will neither be taxable as imports of services within the
scope of Article 9 and 18 of the VATO, nor zero-rated as
export of services under Article 15 paragraph 2 lit. l of the
VATO. 

This leads to the difficult and important characterization
issue mentioned above between general telecommunica-
tion services ruled by Article 9 and 15 paragraph 2 lit. l of
the VATO (place of recipient of service) and those “spe-
cific” telecommunication services governed by Article 15
paragraph 2 lit. f of the VATO (place of supplier of ser-
vice). The FTA has been changing its practice with a view
to finding an interpretation of Article 15 paragraph 2 lit. f
of the VATO consistent – as far as the text of the VATO
allows it – with the EC Model.21 These modifications took
the following steps.

Firstly, until the end of 1997, the FTA tended to restrict
the application of Article 15 paragraph 2 lit. f of the
VATO to telecommunication transactions supplied
through Telecom PTT, the Swiss public enterprise provid-
ing telecommunication and mail services.22 As a conse-
quence, other telecommunication transactions supplied
from abroad were not treated as “telecom operations”
within the meaning of Article 15 paragraph 2 lit. f of the
VATO but as “other services” for the purpose of Article 9
and 15 paragraph 2 lit. l of the VATO. Thus, services pro-
vided by foreign telecom companies (as opposed to the
Swiss Telecom PTT) to Swiss customers (private or enter-
prises) were taxable as imports of services under Article 9
of the VATO if used or enjoyed in Switzerland.

Secondly, the FTA has changed its practice since 1 Janu-
ary 1998, following the liberalization of the telecommuni-
cation market in Switzerland; it now applies Article 15
paragraph 2 lit. f of the VATO to all companies involved
in the telecommunication sector. However, according to
the new brochure dealing with VAT and telecommunica-
tion services, only telecommunications from a fixed con-
nection are within the scope of Article 15 paragraph 2 lit. f
of the VATO.23 In this respect, the place of access to the
network is the relevant criterion to localize this particular
kind of service.24

In any event, it is obvious that in practice the taxation of
telecommunication resources is for the moment unsatis-
factory. They lack clarity and can give raise to possible
distortions when cross-border transactions are concerned.
The constant changes of rules and administrative practice
exacerbate the uncertainty of the sector. We believe that
Article 15 paragraph 2 lit. f of the VATO should be
deleted;25 all telecommunication services would then fall
under the regime of Article 15 paragraph 2 lit. l of the
VATO. They would then be zero-rated if supplied to cus-
tomers located abroad, and used or enjoyed abroad. Con-
versely, all telecommunication services supplied from for-
eign operators to Swiss customers would be subject to
VAT if used or enjoyed in Switzerland (Article 9 VATO;
over a threshold of CHF 10,000). This seemingly simple
solution would not, however, solve all the problems since
it implies handling the problematic concept of “effective
use and enjoyment”. It would still bring a clear improve-
ment to the present situation.

4.2. Application to electronic commerce

The tax treatment of electronic commerce will, according
to its character, mostly fall either under the provisions
applicable to “general” telecommunication services (Art-
icle 9 and 15 paragraph 2 lit. l VATO) or to “specific”
telecommunication services (Article 15 paragraph 2 lit. f
VATO).

For instance, with a view to obtaining connection to the
Internet, customers will use the services of an access
provider. Following the FTA brochure, access to the Inter-
net and data transfer capabilities are deemed to be “gen-
eral” telecom services falling under Article 12 paragraph 1
VATO, 15 paragraph 2 lit. l VATO and Article 9 VATO.26

The tax treatment is therefore as follows:

Access provider Customer VAT

Swiss Swiss taxable 7.5%
Article 12 paragraph 1
VATO

Swiss foreigner exonerated
export of services 
(Article 15 paragraph 2
lit. l VATO)

foreigner Swiss taxable 7.5%
import of services (Art-
icles 9 and 18 VATO)
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The definition of the concept of permanent establishment
referred to under Article 12 paragraph 1 of the VATO
(place of supply of services) raises the most difficult
issues. For instance, does the creation of a web site in
Switzerland constitute a permanent establishment? There
is no case law as yet in Switzerland dealing with the defi-
nition of this concept for VAT purposes, and little guid-
ance from commentators.27 We believe that the Swiss
authorities and courts will tend to follow the interpretation
of the European Court of Justice, as the general practice of
the Federal Court of Appeal for federal tax matters is, in its
jurisprudence, to refer to the main guidelines (grandes ori-
entations) of the Sixth Directive to interpret Swiss VAT
rules.28 Thus, a web site with a server in Switzerland
would not constitute a permanent establishment, in the
absence of the necessary human and technical resources;
neither would local independent agents offering Internet
access or on-line services.29 In particular, despite the con-
trary opinion of some commentators30, it seems clear to us
that the definition of a permanent establishment for VAT
purposes cannot simply be derived from its definition for
direct tax purposes. However, according to the above-
mentioned recent brochure on telecoms and VAT, the
FTA could deem a telecommunication router (“installation
de commutation”) to be a permanent establishment for
VAT purposes.31

Finally, foreign companies offering on-line services to
Swiss customers through a web site in Switzerland should
not have to register for VAT. In most cases, however,
these services will be treated as imported and taxable
under the rules of Article 9 and 18 of the VATO. Thus, the
recipient (private or enterprise) of these services, resident
in Switzerland, will be taxable if those services exceed the
limit of CHF 10,000 a year and are used or enjoyed in
Switzerland. For enterprises already subject to VAT in
Switzerland, such VAT may be reclaimed as input tax. It is
possible, although difficult to ascertain, that few private
customers will exceed the CHF 10,000 limit, as electronic
commerce is only beginning to take off. However, should
electronic commerce, as is foreseen, increase dramat-
ically, the number of private VAT taxpayers will also rise.
The system will certainly create problems because of the
difficulty of control. Indeed, it will be almost impossible
for the FTA to check in every PC the quantity of data
imported from abroad. 

5. CONCLUSION

At first glance it appears that Swiss VAT departs from the
EU system, notably in the definition of the place of supply
of services. This could create double taxation or non-taxa-
tion of electronic commerce and thus produce distortions.
However, the broad interpretation by the FTA of existing
provisions of the current VATO leads to solutions which
in essence comply with the European approach. 
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